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ABSTRACT

The aim of this paper is to examine the ownership, the legal
framework aswell asthe basic components of the petroleum profits,
which components are revenue, adjusted profits, assessable profit,
chargeable profit, assessable tax and chargeable tax. This article
focuses on the assessment of the petroleum profit tax under the
Petroleum Profit Tax Act, Cap P 13, Laws of Federation of Nigeria,
2004 as well as judicial authorities regarding same. Nigeria’s
economy istotally dependent on oil. The revenue from oil accounts
for over 85% of the entire revenue of Government and about 95% of
foreign earnings. Initially, Government’s interest in oil was only
limited to the collection of royalties and other dues from the oil
companies and making rudimentary laws to regulate the activities
of the oil companies. However, with the discovery of crude ail in
commercial quantities, the role of Government in the sector
gradually progressed from mere regulatory to direct involvement
inthe oil exploration. The oil boom hasled to more revenue through
tax and royalties. It concludes that when the proposed Petroleum
Industry Bill, currently under review at the National Assembly is
eventually passed into law, it is believed that it will bring about the
much desired development in the sector.

Keywords: Petroleum Profit Tax Act, petroleum profits, revenue,

oil accounts, Nigeria's economy

INTRODUCTION
Taxation can s mply be described asacompul sory sum levied by asovereign
power ontheincomes, profits, goodsand servicesor propertiesof individuas
or corporate bodies. In most countries of theworld the primary objective of
taxationisessentialy to generatemoney for government expenditureson socid
welfare. The rationale for imposing taxes in a market economy includes
provisonsof basicamenitiesfor the people, defence, redistribution of incomes,
etc. Inthe past, Nigeriaboasts of itsresourcesfrom export of cocoa, cotton,
rubber and groundnut. Before independencein 1960, agriculture wasthe
mainstay of Nigeriaeconomy, providing cash cropsaswell asfood to the
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entireeconomy?. The history of oil productionin Nigeriadatesback to 1908
when an ffiliate of aGerman Exploration Company, the Nigerian bitumen
company cameto present day Ondo Stateto venturefor Bitumen (tar sand)®.
By 1971, ayear after the Civil War, oil had started becoming moreimportant
to the economy*. With the boom in thelate seventies of oil, attention shifted
completely from the agricultural sector to theoil sector of the economy. The
structure of Government’s participation, aswell asitsimpactsontheentire
sector of the economy, changed from been amere supportive sector it was
in 60sto the predominant source of foreign exchange earningsand devel opment
financeaswell asaviableaccessto international devel opment opportunities.
Thevery vital importance of oil to Nigeriadictates government’s
involvement in theregulation of the Nigerian oil sector. It isnoteworthy that
priorto 1971, dl of themultinational companieswerewholly owned by their
foreign parent companies. Inthat sameyear, government started acquisition of
participating interest in the operation of these companieswhilecitizensaso
acquired varied shareholding interestsin the assets of these companies®. To
strengthen Government control in the sector, the Nigerian National Petroleum
Corporation (NNPC) was established by adecreein 1971°. Petroleumisa
generic namefor combustible hydrocarbon compound foundintheearth, and
occurringin natureinthegaseous, liquid and solid state’. Taxation of petroleum
profit started in 1959 with the enactment of the Petroleum Profit Tax Act 1959
which wasmeant to have aretrospective effective date of 1% January, 1958.
ThisAct serves asafoundation for the present Petroleum Profit Tax Act,
2004; whichwasfurther amendedin 2007.
The objectiveof thisAct can begleaned fromitspreamblewhich reads:
“An Act to impose a tax upon profits from the winning of
Petroleum in Nigeria, to provide for the assessment and
collection thereof and for purposes connected therewith.”
Inlinewithitsobjective, theAct in Section 3 thereon establishesabody known
asthe Board and saddled with theresponsibility of assessment and collection
of the petroleum profit tax.

1999 CONSTITUTION AND THE OIL AND GAS SECTOR

InNigeria, likeinany other countries, Constitutionisthe organic law from
which all other laws derived their validity. Njikonyev. MTN Nig. Comm.
Ltd®.; Famfa Qil Ltd. v. A-G Federation & NNPC?®; Attorney-General,
Federation v. A-G Abia Sate & 35 Ors. (No. 2)*°. In other words, itisthe
basi supon which the existence of other lawsrest. The Court of Appeal, per
Omoleye, JCA, put the position as. “ The Constitution of the Federa Republic
of Nigeria, 1999, istheorganiclaw fromwhich al other lawsflow and derive
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their vaidity” . Intheoil and gassector of the economy, the 1999 Contitution
(asamended) isthe supremelaw inrelation to Nigeria soil and gas sector.
Section 1 (1) of the Congtitution providesfor itssupremacy asfollows: “ This
Constitution is supreme and its provisions shall have binding force on all
authorities and personsthroughout the Federal Republic of Nigeria.” The
Constitution further providesthat if any other law isinconsistent with the
provisionsof the constitution, the congtitution shal prevail and that other law
shall to the extent of its inconsistency be void®. Section 44 (3) of the
Constitution veststhe ownership and control of mineral oil and natural gasin
the Federa government of Nigeria. The Constitution provides:

“Notwithstanding the foregoing provisions of this section,

the entire property in and control of all minerals, mineral

oils and natural gas in, under or upon any land in Nigeria

or in, under or upon the territorial waters and the Exclusive

Economic Zone of Nigeria shall vest in the Government of

the federation and shall be managed in such manner as

may be prescribed by the National Assembly.”
Inlinewiththese provisonsof the Condtitution, the Nationa Assembly, through
its Standing Committeeson Oil and GasMétter, hasasoneof itscongtitutiona
duties, therespons bility to monitor the activitiesinthe Nigeria soil and gas
sector®®, Thisoversight function has helped the Federal Governmentin saving
severd billionsof nairaintheoil and gas sector a one'.

ADMINISTRATION OF PETROLEUM PROFIT TAX

The administration of petroleum profit tax isvested in the Federal Inland

Revenue Service (formerly Federal Board Inland Revenue). The FIRS is

statutorily responsiblefor the assessment and collection of taxesintheoil and

gassector of theeconomy. Section 3 of the Petroleum Profit Tax Act veststhe

Board with thefollowing powers, among others;

I. Dueadminigtration of theAct;

. Acquisition, holding and disposal of any property taking asasecurity
for or in satisfaction of any tax or any judgment debt duein respect of
any tax, etc.

il The service may by notice in the Federal Gazette direct that any
information, returnsor documentsrequired to be supplied, forwarded
or givento therevenue service be supplied to such other person asthe
servicemay direct?®; Specify fromtimetotime, formof returns, claims,
statement and noticesunder theActY/, etc.

The scope of FIRS™ power over tax administration and enforcement covers

threetypesof companiesintheoil and gasindustry, namely:
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a CrudeOil and natural Gas producing Companies,

b. The Petroleum Marketing Companies, and

C. Servicing Companies';
TheAct regul ates upstream activities as opposed to downstream?. Upstream
operaioninvolvesdl activitiescarried out intheexploration?, drilling, extraction,
development, production, transportation and sale of crudeoil. Downstream
operationsontheother handsinvolve conversion of crudeoil into usableform
such as premium motor spirit, diesel, kerosene, gasutilization project etc. In
the exercising the dutiesand power conferred onit by the Act, the Service
shall besubject to theauthority, direction and control of the Federal Minister
of Finance?. Consequently, any written direction, order or instruction given
by the mini ster, after consultation with the Chairman of the Service, shal be
carried out by the Service.

OIL LICENSESAND FISCALARRANGEMENTS

The Petroleum Act providesfor three (3) classesof Oil Licensesthat can be
granted by theMinister to acompany?. Section 2 of theAct vest the Minigter,
charged with theresponsibility for petroleum, with the power to grant three
categoriesof interest from the absol ute ownership of the Federd Government?,
Thelaw providesthat alease or licence under theAct may begranted only to
acompany incorporated in Nigeriaunder the Companiesand Allied Matters
Act or any corresponding law?. The Nigerian Court of Appeal in Nwadioro
& 2 Ors. v. Shell Petroleum Devel opment Company of Nigeria Ltd? held
that the Petroleum Decree No. 51 of 1969 (now Petroleum Act) empowers
the Minister or government to grant an oil exploration license, oil prospecting
licenseand oil mining licenseto acitizen of Nigeriaor acompany incorporated
in Nigeriaunder the Companies Decree, 1968 or any other corresponding
law. Inany of thethreelicenses, whatever right isgranted to acompany, the
reversionary right isretained inthe grantor, whichisthe Federal Government
of Nigeria. Thelicensesthat can begranted are:

Oil Exploration License (OEL): Anoil exploration licenseisgrantedtoa
company to explorefor petroleum. An il exploration license doesnot confer
any exclusive license over the area of the license, and the grant of an il
prospecting licensein respect of any areashall not precludethegrant of another
oil exploration licenseor of an oil prospecting licenseor oil mining leaseover
thesameareaor any part thereof?”. An oil exploration license shal terminate
on 31% December next following the date on which it was granted, but the
licensee shal have an option to renew thelicenseupon thefulfillment of certain
conditions®.
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Qil Prospecting License (OPL)%: Thislicense confersexclusiveright on
the holder of thelicenseto explore, carry away and dispose of petroleum
discovered and won in the area of operation®. The areacovered by an oil
prospecting license must be compact but not being an area in excess of
2590km? (1000 sg. Miles). Theaward of oil prospecting license createsa
contractua relationship between the partieswhichisstatutory in nature™. The
duration of an oil prospecting license shall be determined by the Minister, but
shall not exceed fiveyears (including any period of renewal)*?. The holder of
an oil prospecting license may carry away and dispose of petroleum won
during prospecting operations, subject to thefulfillment of obligationsimposed
upon him by or under theAct. Theseobligationsincludeany specid conditions
imposed under paragraph 34 of the First Scheduleto the Petroleum Act or by
the Petroleum Profit Tax Act or any other law imposing taxation in respect of
petroleum?. The oil prospecting license can be converted to an oil mining
license™.

Oil Mining License (OML)®: Thistypeof licenseisissued to aholder of ail
prospecting licensethat hassatisfied al the conditionswith daily production of
not lessthan 10,000 barrels. Thislicense confersexclusiveright on the hol der
to explore, carry away and dispose of petroleum discovered and woninthe
areain excessof 1295km? (500 sg. miles). Thelifeof an Oil Mining Licenseis
usualy for amaximum of 20 yearsbut renewablein accordancewith theAct,
and theleases of thelicenseisexpected to apply for arenewal of thelicense
not |essthan twelve month beforethe expiration of thelease®. A holder of an
oil mining license may, with the consent of and on such termsand conditionsas
may be approved by the President, farm out any marginal field which lies
withintheleased area. One hdf of theareagranted under an oil mining lease
shall berelinquished after aperiod of ten (10) years.

FISCALARRANGEMENTS
Joint Venture: Thisisan arrangement under which the Federa Government
through the Nigerian National Petroleum Corporation (NNPC) entersintoa
joint operating agreement with multinationa companiesasjoint venturepartners.
Theforeigntechnical partnersare usually designated as“ Operators’. The
operators dutiesincludetheimplementation of thework program and budget.
Each partner isexpected to make contribution to cash callsthrough exploration,
devel opment and production activities, and separately lift and dispose of its
shareof crudeoil based on their equity contribution, usualy intheratio 60:40,
and also separately account for petroleum profit tax and royalty. Theroyalty
ratefor Joint Venture Operationisasfollows:

Lo ONSNOTE. ... 20%
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ii. Offshorelessthan 100mwater depth.............coevvviiiienn. 18%

jii. Offshore100—200water depth..........coveviviniiiniiinn 162/3%
Product Sharing Contract: Under thisarrangement, the NNPC, whoisthe
owner of themineral right (concession) entersinto acontract with aforeign
technical partnersdesignated as contractors. The contractorsbear al therisks
andwhenoil isdiscoveredin commercia quantity, they recover their cost and
share profit on a predetermined ratio with NNPC. The ownership of the
concessionremainswith NNPC. Under thisarrangement royaty ispayableas

follows

201 —500 meterswater depth ..........coveii i, 12%
501 —800 meterswater depth ..........vvieie i 8%
801 —1000 meterswater depth ..........oeiviiiii e 4%
Beyond 1000 meterswater depth .............cooooiiiiiiiii i, 0%
Inlandbasinwater depth ... 10%

Marginal Field Operators. Under thisarrangement fields discovered by
themultinationa companiesbut left unattended to for aperiod not lessthan 10
yearsiscompulsorily acquired and reallocated toindigenous concession holders
to boost local participationintheoil and gasindustry.

Service Contract: Under this scheme, contractors undertake exploration
development and production activities for and on behalf of NNPC, the
concession owners. The contractorsprovidethe capita and technica expertise
and are reimbursed from thefund obtained from the sale of oil produced.
However, profit of acompany engaged in service contract isnot subject to
petroleum profit tax, but rather companiesincometax.

OWNERSHIP OF PETROLEUM RESOURCES
Theentireownership and control of al petroleum resourcesin Nigeriaisvested
in the Federal Government of Nigeria®’. The Constitution provides that
ownership of mineral resourcesshall bevested inthe Federal Government of
Nigeria®.
Section 1 (1) of the Petroleum Act® providesasfollows:

“ The entire ownership and control of all petroleum in,

under or upon any land to which this section applies shall

be vested in the state.”
Although the section providesthat ownershipisvested in the state, theword
‘state’ used refers to the Federal Government of Nigeria as opposed to
components states. The Supreme Court in the case of Attorney General,
Federation v. Attorney General, Abia State & 35 Ors. (No. 2)* put the
position succinctly asfollows:.

International Journal of Advanced Legal Studies and Governance, Vol. 4, No. 2, August 2013 6



“By virtue of section 315 of the Constitution the four

enactments mentioned above are existing laws of the

national Assembly and by virtue of Section 4 (2) and (3) of

the Constitution, National Assembly has the power to make

laws for the peace, order and good government of the

Federation of Nigeria or any part thereof with respect to

any matter included in the Exclusive Legislative List set

out in Part 1 of the Second Schedule to the Constitution.

Item 26 of the said Exclusive List is external affairs and

each of the aforementioned enactments is concerned with

external affairs, one of the items in the Exclusive Legislative

List which the Sate Houses of Assembly are banned from

legislating upon.

In the circumstances, the federal Government alone and

not the littoral States can lawfully exercise legislative,

executive and judicial powers over the maritime belt or

territorial waters and sovereign right over the exclusive
economic zone subject to universally recognized rights. The
validity of the four aforementioned enactments has not been

guestioned” 4,

The legal implication of thisis that no state government, local
government or any group or group of personsother than Federal Government
can exerciseany sovereignright, claim, control or ownership over oil and gas
resourceswithin, upon or underlying all lands, seabed and sub-ail including
landsunder theterritoria watersof Nigeriaor that formspart of the Continental
shelf or exclusive Economic Zone of Nigeria.*? The Federal Government,
however, permits the involvement of private and public interest in the
devel opment, production, marketing and export of discovered associated gas.
Although, the Petroleum Profit Tax Act provides a framework for the
understanding of the Nigerian petroleum tax regime, there are other various
contractual agreements, memorandum of understanding and sidel ettersthat
provide information on the incentives made available by the Federal
Government to the operatorsin theoil and gas sector. All theseare additional
provisionsof theAct and areusually applied asif they are part of theAct.

ASSESSMENT OF PETROLEUM PROFIT TAX

The Government of Nigeria, likein any other countries of theworld, has
legidative power to imposeonitscitizens, any form of tax and at whatever
ratesit deemsappropriate. Thetaxation of petroleum profit isgoverned by
Petroleum Profit Tax Act®. Thetax islevied on the profits of acompany
engaged in petroleum operationsduring an accounting period. Thechargeable
persons under the Act are companies engaged in petroleum operations as
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opposed toindividua swho arenot permitted to gointo petrol eum operations®.
Petroleum, for the purpose of tax, isdefined as:

“Mineral oil (or related hydrocarbon) and natural gas as

it exists in its natural state, and does not include coal or

bituminous shales or other stratified deposits from which

oil can be extracted by destruction distillation” 4.
Petroleum Operationisdefined as:

“The winning or obtaining and transportation of petroleum

or chargeable oil in Nigeria by or on behalf of a company

for its own account by any drilling, mining, extracting or

other like operations or process, not including refining at

a refinery, in the course of a business carried on by the

company engaged in such operations, and all operations

incidental thereto and any sale of or any disposal of

chargeable oil or on behalf of the company.” 4

In the case of Shell Petroleum Development Company (Nig.) Ltd
v. Federal Board of Inland Revenue® it was held by the Supreme Court
that petroleum operation for the payment of profit tax by companiesengaging
in petroleum operationsincludes not only winning or obtaining petroleum oil
by drilling, mining, etc. but al operationsthat areincidental to such operation.
Thelegal implication of thisisthat activities such asrefining of crudeail,
marketing, sold minerals, oil field services, etc., are not subject to petroleum
profit tax. Theseactivitiesarerather subject to companies incometax under
the CompaniesIncome Tax Act. Petroleum profit tax isimposed on the profit
derived from petroleum operations. Thelegd basisfor imposition and payment
of petroleum prafit tax by companiesengaged in petroleum operationsin Nigeria
iscontained in section 8 of theAct. TheAct providesasfollows:

“There shall be levied upon the profits of each accounting

period of any company engaged in petroleum operation

during that period, a tax to be charged, assessed and

payable in accordance with the provisions of this Act.”
Theaboveprovisonshavereceivedjudicia blessinginanumber of authorities®.
The Supreme Court in Shell’s®held that by virtue of section 8 of the Petroleum
Profit Tax Act, any company engaged petroleum operationsisliableto pay
profit tax and such tax isto be deemed as debt dueto the Federal Government.
In order to ascertain the petroleum profit tax payable by acompany under the
Act, the computation of thefollowingisnecessary. TheAct providesfor the
computation of the petroleum profit tax asfollows.

Revenue: Thiscan simply be described asthe proceeds of the company. For
the purpose of ascertaining tax payable by acompany engaged in petroleum
operation, dl therevenue accruing to the company during theaccounting. The
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revenueistaken to be the aggregate of:

a Proceedsof al chargeableoil sold by thecompany during thet period;®

b. Vaueof al chargesbleoil digposed by the company during theperiod®;

C. Vaueof chargeablenatural gassold;>

d All incomeincidental to and arising from one or more petroleum
operations, e.g. interest onfixed deposit, rent/hireof equipment, income
from services provided to another petroleum company, etc.

The aggregate of what constitute chargeable oil sold for the propose of item

“b” isdefinedin Section 9(2) toinclude value of oil as determined, cost of

extraction of that oil deducted aswell asany cost incurred by thecompany in

transportation and storage of that oil between thefield of production andthe

placeof itsdisposal.

Adjusted Profit: Theadjusted profit of acompany in any accounting year

meansthe profit for that period after the deductions of allowable expensesas

contained in section 10(1)%. The nature of petroleum operations necessarily

requirethat certain expenseswill haveto beincurred for the businessthat

could not betied directly to theincome produced. Itisclear that suchwould

havebeenincurred for the petroleum operationsbut havenot produced income/

profits. Consequently, section 10(1) of theAct allowsacompany engagedin

petroleum operationsto make some deductions before cal cul ating its profit

payableby it. Theseareregarded asallowabl e expenses, and they include.

I. Rent incurred by the company;

. All non-productiverents, theliability of whichwasincurred by the
company during that period;

iii. All roydlties,

(VA Sumsincurred by way of interest up money borrowed by the company;

V. Expensesincurred for repair of premises, plant, machinery or fixtures,

Vi. Debtsdirectly incurred by the company and proved to the satisfaction
of the Board to have become bad or doubtful in the accounting
period;>

Vil. Explorationand drilling cogts, including costsrelating to thedrilling of
thefirst two appraisa wellsinaparticular field;

vii.  All sumincurred by way of interest onany inter-company loansunder
termsprevailing in the open market;

iX. Any contribution to pension, provident or other society, schemeor
fund asmay be approved; etc.

Bank charges and scholarships are, ordinarily, not deductible as
allowable expenses. However, wherethe charges arose or wereimposed by
the Federal Government in the course of the company’ soperation relating to
petroleum operation, such charges will be allowed. In other words, they
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(charges) will beallowed oncethey areincidental to petroleum operations. It
was held by the Supreme Court in the case of Shell Petroleum Devel opment
Company (Nig.) Ltd V. F.B.I.R*that scholarship expensesincurred by a
company will qualify asalowableexpensesunder section 10(1) of theAct. In
that case, one of theissuesin contention waswhether or not the scholarship
expenseincurred by the company was deductive asan allowable expense or
not.

Uwais, C.J.N that case succinctly put theposition asfollows:

“ |t seems to me obvious that in computing the adjusted profit
of the appellant, bank charges cannot be deducted under
the provisions of section 10 subsection (1) (G). This is
because the Central Bank of Nigeria, as rightly held by
the Court of Appeal (per Awogu, J.C.A) is neither the
Federal Government of Nigeria, nor Government of any
Sate no a Local Authority.

However, the situation differs with regard to the provisions
of section 10 (1) simpliciter. What needs to be determined
thereunder is the question whether the payment of bank
charges arose in the course of the operations of the
appellant as defined under the definition of ‘petroleum
operations' in section 2 of the Petroleum Profit Tax Act” %

The Court went further:

“In my respective opinion, the bank charges qualify for
deduction under the general provisions of section 10
subsection (1) of the Petroleum Profit Tax Act”%’.

Thisdecision wasfollowed by the Nigerian Court of Appeal in the case of

Gulf Oil Company (Nig.) Ltd V. F. B. |. R® The deductions allowed by

virtue of the provisionsof section 10 (1) are however limited®. Thefollowing

expensesarenot alowed for the purpose of cal culating adjusted profit;

I. Any disbursement or expensesnot beenmoney wholly and exclusively
laid out or expended, or any liability not being aliability wholly or
exclusively incurred, for the purpose of those operations;

. Any capital withdrawn or any sum employed or intended to be
employed ascapitd;

il Any capital employed inimprovement asdistinct fromrepairs,

V. Any sum recoverable under aninsuranceor contract of indemnity

V. Rental of or cost of repairsto any premisesor part of premisesnot
incurred for the purpose of those operations; etc.

TheAct also allows some adjustments to be made in accordance with the

provisions of section 14 of the Act. Section 14 excludestheinclusion of

certain profit in the computation of petroleum profit tax.
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Thesection providesthus,

“Where a company engaged in petroleum operation is

engaged in the transportation of chargeable oil by ocean

going oil-tankers operated by or on behalf of the company

from Nigeria to another territory then such adjustments

shall be made in computing an adjusted profit or loss as

shall have the effect of excluding therefrom any profit or

loss attributable to such transportation.”

Theincome derived from the transportation of crude oil by an ocean-going
tanker isnot anincomederived from petroleum operation. Consequently, such
incomeisnot chargeableto tax under the provisions of the Petroleum Profit
Tax Act. The position of thelaw isthat such income should be subject to tax
under the provisionsof the companiesincome Tax Act. Thus, any expenses
incurred to earntheincomefrom thetransportation of crudecil shall betreated
asanon-allowable expense under the Petroleum profit Tax Act.

It followsthen that the profit of the company will beadjustedinsucha
way asto excludethat portion of the profit relating to transportation of ail
outsidethe shoresof the country. The profit so excluded shall be subject to tax
under the CompaniesincomeTax Act. Apart fromthis, thereare other incomes
which areregarded as non-taxableincomes, and for which adjustments must
bemade. Theseinclude:

I. Incomefrom refinery operations

. Any reversa intoincomeof aprevioudy disallowed expenses

il Any profit onthedisposal of fixed asset;

Thereisno provision under theAct, unlikethe Companiesincome Tax Act,
relating to alowable donations. Itistherefore correct to say that any donation
made by acompany engaged in petroleum operations shall beregarded asa
non-allowableexpense.

It should also be noted that before expenses can be regarded as
incidental to petroleum operation such expensesmust wholly, exclusively and
necessarily beincurred by the company. The Supreme Court held that such
must be” expenseswholly, exclusively and necessarily beincurred for the
pur pose of petroleum operation®, which phrase been interpreted to mean
solely or entirely. Where adeduction has been all owed to acompany under
section 10in respect of any liability or any part thereof corresponding to such
part of theliability, shall, for the purpose of subsection (1) (d) of section 9, be
treated asincome of the company of the accounting period in which such
waiver or releasewas madeor given.

AssessableProfit: Thisrefersto adjusted profit lessthelossincurred by the
company during the previous accounting year in accordancewith section 16.5
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Section 16 (1) provides:

“ Subject to the provisions of this section, the assessable

profit of any company for any accounting period shall be

the amount of the adjusted profit of that period after the

deduction of —

(a) The amount of any loss incurred by that company

during any previous accounting period; and

(b) In a case to which section 18 of this Act applies,

the amount of any loss which under that section is deemed

to be a loss incurred by that company in its trade or

business during its first accounting period.
Lossesincurred by acompany engaged in petroleum operation may becarried
forward indefinitely. Thus, for acompany subject to tax under the Petroleum
profit Tax Act, itispossiblefor therelief of theloss to be deferred to the
succeeding accounting period upon aformal applicationto therelevant tax
authority. Thisgpplication can only bemadenot |ater than five monthsafter the
year end.

ChargeableProfit: Thisistheamount of assessable profit of theaccounting
period lessthesumtota of capital alowancesprovidedinthe Second Schedule
totheAct®. In other word, it the amount of assessabl e profit after deduction
of any amount allowed as capital allowance. In cal culating the amount to be
deducted for the accounting period, it isprovided that thelimitation imposed
by subsection (4) shall apply to ensure that the amount of any tax chargeable
on thecompany for the period shall not belessthan fifteen per cent of thetax
whichwould be chargegble on the company. Section 20 (4) providesasfollows:

“The amount to be allowed as a deduction under subsection

(1) in respect of the said allowances shall be —

a) the aggregate amount computed under subsection (2) of

this section; or

b) a sum equal to 85% of the assessable profit of the

accounting period less 170% of the total amount of the

deduction allowed as petroleum investment allowance
computed under the second Schedule to this Act for that

period, whichever is the less.”

Capital allowanceis granted to acompany engaged in petroleum
operationsin lieu of depreciation. Thisincludesacquisition of right in or over
petroleum deposits, searching for and discovery and testing of petroleum
depos tsand winning accessthereto or the congtruction of any work or buildings
which arelikely to beof little or no value when the petroleum operationsfor
which they were constructed ceased to be carried on. Capita alowance may
be claimed on thefollowing qualifying capital expenditure, which can be
classfiedintofour headings:
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a.  Qudifying Plant Expenditure

b. Quadifying Pipdineand Storage Expenditure

c. QudifyingBuilding Expenditure

d. QudifyingDrilling Expenditure
Capital allowance on capital expenditureisclaimed on astraight-linebasis
over aperiod of fiveyearsat thefollowingrates:

LooYear L. 20%
T = P 20%
T == 20%
V. Y@ e 20%
Vo YBaIS oo 19%

Thebadanceof 1% representstheresidua vaueof thequdifying capitd
expenditure. Thismust beretained for aslong aslong asthe asset hasnot been
sold. It must also be noted that even wherethe asset issold, approva must be
obtained from the Minister of Petroleum Resourcesbeforetheresdual canbe
expunged from the book. Allowancesarea so granted at varying rateson the
cost of the assets. One of such isthe Petroleum Investment Allowance. A
company isallowedto deduct Petroleum Investment Allowance. The Petroleum
Investment Allowanceisan allowance granted inthefirst year aqualifying
capital expenditureisincurred for the purpose of the company’soperation.
The applicablerate depends on thefiscal regime under which the company
operates. Petroleum Investment Allowance shall be added to the annual
allowance. Wherethe expenditureisincurred in respect of an asset that has
been disposed of by the company beforethe beginning of itsfirst accounting
period, then any loss suffered by the company on the disposal of such asset
shall bedeemedto bequaifying drilling expenditureincurred by the company
onthat day, and shall be deemed to have been brought into existence an asset
owned by the company in usefor the purpose of the petroleum operations
carried on by the company.®
The petroleum investment allowanceisca culated asfollows:

(015 110 (T 5%

Offshoreuptoandincluding 100 metersabove Continenta Shelves............ 10%
Offshore between 100 —200meters........coeevvveeeieee e e 15%
Offshoreabove 200 MELEIS. .. .. vv i e e e 20%

Assessable Tax: Thisreferstothetax arrived at using the appropriate tax
rate onthe chargeable profit. In other words, it isthe amount of assessabletax
lesscertaintax offset. Up to theend of 1994 year of assessment, theprovisions
of the PPTA isthat tax offset should be used to reducethe assessabl e profit to
obtain chargeable profit. Tax offset itemsinclude:

a. Non-productiverent
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b. Royatiesonlocal saes

c. Investment tax credit, etc.

d. Customsduty onessential items, etc.
The assessable tax of acompany engaged in petroleum operation in any
accounting period istheamount equal to 85% of itschargeable profit for that
period®. Where, however, acompany hasnot yet commenced to make sale
or bulk disposal of chargeable oil under aprogram of continuous production
and sale, itsassessabletax for any accounting period during whichit hasnot
fully amortized dl pre-production capitalized expenditureshall be 65.75 per
cent of the chargeable profitsfor that period.

Chargeable Tax: Thisiscalculated asthe amount of assessabletax lessthe
certaintax offset®. Section 22 (3) providesthat in computing thetax payable,
theInvestment Tax Credit shall beapplicableinfull to petroleum operationsin
the contracts such that chargeabl etax istheamount of assessabletax lessthe
Investment Tax Credit. Theinvestment tax Credit ratefor acompany operating
Product Service Contract with the Nigerian National Petroleum Company
(NNPC) is50% flat ratefor the contract area, regardless of the duration of
the contract®’”. Thelnvestment Tax Credit allowance shal be offset against the
chargeabl e tax in accordance with the provisions of the production sharing
contract.

An oil exploration company files two types of returns under the
Petroleum Profit Tax Act; Estimated Petroleum Profit Tax Returnsand Annual
Petroleum Profit Tax. In respect of the estimated petroleum profit tax, tax for
any accounting year ispayableintwelve (12) equa installmentscommencing
from March of theaccounting year and ending in February of thefollowing
accounting year. In other words, thefirst installment ispayable not later than
thethird month of the accounting period®. Subsequent installmentswill bedue
and payablenoct later than thelast day of each month®. The estimated petroleum
profit tax shall be submitted to the Board not | ater than two (20 months after
the commencement of theaccounting period™. Theaudited account isexpected
to befinalized and the actual tax returnfiled by May of the subsequent year.
Theannua petroleum tax returns, dso known asthe 13" instament, ispayable
inJuly of thefollowing accounting year. Wherethetota amount paidinadvance
exceedsthetax computed per account, the excessisgranted asatax credit
againg futureingalment. If any installment due and payableisnot paid within
theappropriatetimelimit,asumequal tofive (5) per cent of theamount dueas
ingtalment shall beadded to amount due’™. Any company disagreeingwiththe
assessment served onit by the Board hasaright of appeal under theAct™
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CONCLUSION

Thearticle has been ableto examine the ownership, thelegal framework as
well asthebasic componentsof the petroleum profits, which componentsare
revenue, adjusted profits, assessable profit, chargeable profit, assessabletax
and chargeabletax. Itisal so clear fromthe abovethat petroleum profitisonly
payable by companies engaged in the exploration of activities. Where a
company isengaged in servicessuch acompany will becharged to tax under
the Companiesincome Tax Act. Theonly statutory body empowered by law
for the collection of petroleum profit tax isthe Federd Inland Revenue Services
(FIRS). The petroleum profit tax isan indispensable source of revenuetothe
Nigerian government and offersmore prospectsif properly annexed. Thecurrent
rate of the petroleum profit is50% for operationsin the deep offshoreand
inland basin, whileitis85% for the operationsin the onshore and shallow
waters. Thetax ispayable, inadvance, intwelve monthly installmentsplusa
find ingtalment™.

Dueto the significance of the sector, coupled with the extent of the
revenue accruing to the government from that sector, effortsare being madeto
revolusionalise the Nigerian petroleum sector. One of suchisthe proposed
Petroleum Industry Bill, currently under review at the Nationa Assembly. Under
the proposed Petroleum Industry Bill, thereisgoing to beatotal repedl of the
petroleum Profit Tax Act, Cap P. 13, 2004. The present petroleum profit tax
will bereplaced with the Nigerian Hydrocarbon Tax (NHT) ™. Section 313 of
the proposed bill providesthat Nigerian Hydrocarbon Tax will be computed
onthechargesbleprofitsfor therdevant accounting period at 50% for onshore
and shallow waters. WhenthisBill iseventudly passedinto law, itisbelieved
that it will bring about the much desired devel opment in the sector.
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